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Goal of This Presentation
▪ To highlight a few cases on
NSBA’s school law docket.
▪ To explore the interrelation
between law and media in
school related news events.
▪ To share ideas and possible
approaches to navigate
these matters.

Some Matters in the Legalsphere…
1.
2.
3.
4.

The federal overreach: OCR guidance & the trend towards a federal
definition of bullying and harassment.
To Impute or Not Impute under Title IX: Salazar.
A marriage by any other name: Obergefell v. Hodges: NSBA Guidance
for Schools.
Race Redux: Fisher v. University of Texas.

The federal overreach: OCR & the trend
towards a federal definition of bullying and
harassment…
• There is no federal definition of “bullying.”
• Since the DCL in 2010 on Bullying and Harassment,
there have been 11 bills floated.
• This year alone 3 bills were making the rounds.
• 1 by Sen. Franken (D-MN) and Sen. Baldwin (D-WI)
made it to the floor for discussion during cloture.

NSBA supports safe school environments, but urges
Title IX analysis.
• Sen. Franken’s bill would have supported a greater standard
for liability than Title IX. (i.e., the OCR standard for
enforcement: severe, pervasive OR persistent).
• Title IX analysis holds liability for schools only:
• where harassment is severe, pervasive and objectively
offensive, AND
• School was deliberately indifferent.
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To Impute or Not Impute under Title IX:
Salazar.
• Issue. Is school district liable under Title IX for sexual assault
of a student by a principal when abuser is only school official
with actual knowledge of the wrongdoing.
• NSBA argued:
• Liability regime created by the district court’s decision will
dramatically expand school district liability under Title IX in
a manner not contemplated by the law.
• Just because a wrongdoer is aware of his own sexual
misconduct does not mean school has knowledge for
liability purposes. Gebser v. Lago Vista Indep. Sch. Dist.,
(1998).
• Rationale: Likelihood of wrongdoer not reporting his/her
misdeeds means district has no actual knowledge of harm
and no opportunity fix it.

A marriage by any other name: Obergefell v.
Hodges: NSBA Guidance for Schools.
• SCOTUS issues its first sweeping civil rights decision in 40+ years.
• a. 14th Amendment and Equal Protection analysis
• b. State law changes and how they will affect school districts:
•
i. Employment considerations
•
ii. Student-related issues (parent rights)
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Race Redux: Fisher v. University of Texas.
NSBA again argues in favor of UT’s diversity policy…
• Court should retain the concept of diversity as an
educational goal/benefit.
• Diversification process is essential not only college
wide, but also with regard to programs/degrees, i.e.,
STEM programs
• As society and communities voluntarily resegregate,
schools remain one of the last vehicles for pluralistic
educational experiences.
• Diverse settings ensure not only access, but deliver
cognizable academic benefits across all backgrounds.

News Flash!
• “Parent says teacher taped
ADHD student to chair in
classroom.”
• “Fired principal claims sexual
harassment by
superintendent!”
• “Student leaves suicide note
about school’s failure to
protect him from bullies.”

School District’s Reaction?
“No

response until we consult our attorney.”
“We can’t comment due to confidentiality
requirements.”
“This is the first we have heard of any such
claim. We’ll be looking into the matter.”
“We don’t comment on pending litigation.”

“The legal playbook in a PR crisis says “don’t admit
wrongdoing” in order to limit legal liability.”
“You might imagine that VW executives are trying to
develop strategies and tactics to minimize costs and
legal liability. That’s the wrong approach. What VW
really needs is to restore the trust of customers and
government regulators.”
-William Comcowich, founder of

http://www.cyberalert.com/blog/index.php/should-vw-follow-the-standard-prlegalcrisis-management-playbook/

Key to an effective PR approach is advance
collaboration between Legal and PR functions.
• The press of PR response needs is often immediate.
• Window for response can be restricted.
• Opportunity to frame messaging is equally restricted.
• Legal approach is often conservative, focused on limitation of legal
liability.
• Balance between courts of public opinion and courts of law.
• Establish Legal-PR relationship well in advance of crisis.
• Define roles. Acknowledge the values associated with both legal and
PR approaches/needs and then examine both vis-à-vis objectives:
•
•
•
•

Impact public opinion immediately?
Prevent further spread?
Does legal exposure outweigh PR issues, or vice versa?
How will specific action impact future choices/options?

Legal Issues

•What must be disclosed upon
request?
•Everything not otherwise exempted (by
state and federal laws) from public
records laws.
•Information presented to board or
board committee in Public Meeting.
•To union, as required by collective
bargaining laws/agreements.

Legal Issues
•What must not be disclosed?

• Student records (FERPA).
• Personnel files (or portions thereof), if
provided by state statute or collective
bargaining agreement provisions.
• Information that would violate
“confidentiality” requirements of
professional licensure.
• Generally complaints filed re: district,
depending on state of investigation or
pendency of litigation.

Legal Issues
•What MAY be disclosed?

• Directory information under FERPA
• Directives interpreting policies and
administrative rules
• Internal communications in responding
to public concerns
• District findings in complaint
investigations (with redaction)

Public Relations Issues
•What SHOULD be disclosed?
• Public confidence depends on
transparency
v.
• Legal obligations restrict
disclosure of some information

Public Relations Issues
•HOW should the information be
presented?
•WHO should be the presenter?
• Consistent contact
• Train the “non-PR types”
• Limit the spokespersons

Public Relations Issues

•WHEN should information be
presented?
• 24-hour news cycles require initial
immediate response.
• Follow-up information to the public is
also critical.

Public Relations NIGHTMARE
TV Announcer:
“Stay tuned at 11 for the latest
on 14-year-olds’ experience with
hazing and orgies at summer
football camp.”

Public Relations NIGHTMARE
TV Announcer:
“Two mothers from Our Town
claim their sons were molested
and shown pornographic movies
while Crooked River High School
coaches did nothing!

Phone Call

“We’d like to give the
Superintendent the
chance to comment on
these reports of
Crooked River High
School students being
hazed and molested at
the summer football
camp.”

What do you say?

?

What do you say?
A. “No thanks! We’re not talking with Channel 2
given your past inaccurate coverage.”
B. “We’ll contact you when we have consulted
with our attorney.”
C.“The camp wasn’t a part of our program and
the District had no responsibility for its
operation, despite the fact that many team
members and some coaches attended.”

What do you say?
D. “The District has a policy that prohibits hazing and
harassment. The policy has a complaint procedure
that ensures that a thorough investigation is done by
an independent investigator. We annually inform all
parents and students of this policy and procedure.
We invite the two concerned parents to contact the
Superintendent’s office and initiate a complaint so
that we hear directly from them about their concerns
and can promptly initiate an investigation.”

The previous response achieves the following:

-References Policy demonstrating preparedness,
forethought and concern as well as legal
compliance.
-Points out how parents, community and
stakeholders are made aware of district policy,
demonstrating engagement, proactivity.

-Invites the issue to be brought before the district
through legitimate channels for resolution
demonstrating transparency, concern, willingness
to proactively address problems.

The NIGHTMARE
Part II
Your law firm has
completed an
investigation, finding
lapses in supervision
and training, and has
provided an executive
summary to the
Superintendent as
“confidential
attorney-client
communication”

Phone call from local newspaper
sports reporter:

“I’d like a copy of the
investigative report.
I’m doing a story on
your football program and I’d
like to see the findings and hear
what you are going to do about
this mess.”

WHAT DO YOU SAY?

What do you say?
A. “The report is protected by attorney-client
privilege, but we will be issuing a news release
next week.”
B. “Our PR director is prepared to meet with you
tomorrow and respond to your questions.”
C. “A full report will be given to the Board next
month during open session and you are
welcome to attend the meeting.”

What do you say?
D. “Our Athletic Director and PR Director are
available to meet with you tomorrow. Of
course, we cannot share confidential student
or staff information, but we can respond to
questions and share what the District plans in
the way of training for students and staff
regarding hazing and harassment.”

The NIGHTMARE
Part III
As a result of the
investigation, the District
has terminated the
coaching contract of the
assistant coach (not a
teacher) and placed a
written reprimand in the
file of the head football
coach (who is a teacher).
The union has filed a
grievance over that
action.

Written request from the
newspaper reporter:

“We want to see any and
all disciplinary action
taken against any staff
member responsible for
the lack of supervision
at the camp.”

What do you do now?

The NIGHTMARE
Part IV

You receive a “tip”
from Channel 2 that
they will be at your
high school covering
the picketing by
students protesting the
removal of the
assistant coach.

Statement by Channel 2
reporter:

“We also want to get
some shots of football
practice for visuals and
interview the head coach
about the season’s
prospects.”

What do you do now?

What do you do now?
A. Let the head coach know he is not to talk
to any media.
B. Bar the Channel 2 cameras from football
practice and the next home game.
C. Call the parents of picketing students and tell
them their children will be suspended if they
don’t return to class right away.

What do you do now?
D. Allow background footage of football
practice to be filmed, at a distance. Have
Athletic Director available for interview about
the upcoming season and coaching staff.
E.
Allow picketing to continue but have
Principal talk to students, insisting they return to
classes after lunch period. Make-up work is
required for periods missed.

The NIGHTMARE Part V
Two months later, the District receives three letters (which
have been sent to all the local media by the parent):
• A tort claim notice from the attorney representing the
parents of one of the students allegedly “molested” and
harassed (who is autistic), seeking damages of $800,000.
• A notice from the Office of Civil Rights that their staff is
initiating an investigation into possible violations of Title IX and
Section 504 regarding supervision of football players.
• A due process complaint alleging violation of IDEA regarding
the same student for failure to provide a FAPE.

What do you do now?
A. Contact the District’s liability insurance carrier.
B. Have the District continue to provide counseling that
was initiated soon after the initial complaint was filed.
C. Review the IEP to determine if the facts asserted in any
of the complaints indicate a need for the team to meet
again and revise IEP goals or services.
D. Make arrangements to attend the State Championship
tournament since your football team is now 8-0!

Long-Term Planning

How do you
plan now for the
next “PR
Challenge”?

• Develop a long-term,
comprehensive strategy that
includes regular communication
with stakeholders and media.
• Identify and train spokespersons
for the District.
• Train building administrators on
appropriate and legal responses
for likely situations.
• Involve the school attorney in
advance planning.

Thank you.
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